
CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   08/25/17 

 

 

GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 
 

NOTE PROCEDURE CAREFULLY 
 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).)  
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 

1.  TIME:  9:00   CASE#: MS17-0337 
CASE NAME: THE BANK OF NY VS MEMARI 
HEARING ON MOTION TO/FOR CONSOLIDATE UNLIMITED CASE C17-00890 TO 
LIMITED FILED BY PARI MEMARI 
* TENTATIVE RULING: * 
 
A notice of removal was filed in this case on July 25, 2017, removing this case to federal court.  
This Court therefore lacks jurisdiction to take any further action herein, unless and until the 
federal court remands the case.  All existing court dates are vacated. 
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 2.  TIME:  9:00   CASE#: MSC14-01166 
CASE NAME: MAKTAB TARIGHAT VS. LINDSTROM 
HEARING ON MOTION TO/FOR STRIKE MTO MEMORANDUM OF COSTS FILED BY 
CARL LINDSTROM 
* TENTATIVE RULING: * 
 
Lindstrom’s motion to strike the memorandum of costs in this case is granted. 
 
The present motion is a small part of a much larger litigation (even ignoring the pending motion 
to consolidate this action with another action).  In this action, Maktab Tarighat Oveyssi 
Shahmaghsoudi (MTO) sued Carl Lindstrom.  Lindstrom filed a cross-complaint against MTO.  
In 2015 Judge Craddick sustained MTO’s demurrer to Lindstrom’s cross-complaint without leave 
to amend, holding that the cross-complaint was barred by the res judicata effect of an Alameda 
case.  The litigation continues, however, as to MTO’s complaint against Lindstrom.  Judge 
Craddick’s ruling effectively killed Lindstrom’s cross-complaint, but apparently no one got 
around to filing a formal dismissal of the cross-complaint until May 17, 2017 when that 
housekeeping matter was raised at a case management conference.  Shortly thereafter, MTO 
filed a memorandum of costs in connection with the dismissal of the cross-complaint. 
 
Lindstrom seeks to strike the memorandum of costs.  The grounds asserted in his motion are 
not convincing.  He argues (1) that Judge Craddick’s 2015 order sustaining the demurrer to the 
cross-complaint did not mention any authorization of costs, and (2) that a memorandum of costs 
was required to be filed within 15 days of the 2015 order.  These two arguments are the 
answers to each other.  In ordinary course, an order sustaining a demurrer without leave to 
amend leads to a dismissal, but it does not itself constitute such a dismissal; that’s why it was 
necessary to secure a dismissal in 2017.  Because it was not a dismissal, it could not (by itself) 
support any claim to costs.  Had MTO filed its memorandum of costs in 2015, it would have 
been met with the correct objection that the cross-complaint had not yet been formally 
dismissed.  That occurred in 2017, and the memorandum of costs was timely filed after the 
dismissal. 
 
The real problem with the memorandum of costs is not that it is tardy, but that it is premature.  In 
the present setting of a cross-complaint by the original defendant against the original plaintiff, 
the litigation is still going on between these two parties, and no one has prevailed in it yet.  MTO 
won a significant pre-trial skirmish by obtaining a dismissal of Lindstrom’s cross-complaint.  But 
in terms of resolving the overall bilateral dispute, that is hardly the end of the matter.  It is really 
no more of a final disposition than would be, say, a successful demurrer or motion for summary 
adjudication against some but not all of a pleading’s causes of action.  Costs are not awarded 
for victory in such preliminary proceedings. 
 
MTO argues that under Code of Civil Procedure § 1032 it is a prevailing party, because it 
secured dismissal of the cross-complaint.  Section 1032(a)(4) does specify that “a defendant in 
whose favor a dismissal is entered” is a prevailing party; and § 1032(a)(1) and (2) clarify that 
that language applies equally well to a cross-defendant.  But in the Court’s view, the “dismissal” 
referred to in § 1032(a)(4) must be understood to mean a dismissal of the defendant from the 
case altogether – not merely the striking of a particular pleading in a battle that continues 
between the same parties on other pleadings.  In the setting of a cross-complaint, such a 
“dismissal” conventionally occurs when a third-party cross-defendant defeats the cross-
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complaint and thereby secures its own complete exit from the case.  But MTO has not exited the 
case, and has not been dismissed from it.  It is still very much in the case, litigating its own 
claims against Lindstrom. 
 
It is highly instructive to consider what happens when a plaintiff and a defendant have claims 
against each other, and those claims fail at trial rather than by pretrial motion practice.  When 
the trial result is that the plaintiff recovers nothing against the defendant on the plaintiff’s 
complaint, and the defendant recovers nothing against the plaintiff on the defendant’s cross-
complaint, the defendant is deemed the prevailing party for purposes of costs.  Schrader v. 
Neville (1949) 34 Cal.2d 112; Gerstein v. Smirl (1945) 70 Cal.App.2d 228.  The reasoning is that 
the defendant has established that the plaintiff had no grounds for suing, and the defendant 
might have had no need or occasion to pursue its unsuccessful cross-complaint if the plaintiff 
had not sued in the first place. 
 
Here, we do not know whether MTO will end up recovering against Lindstrom on MTO’s causes 
of action.  If it does, it will recover its costs (including, if appropriate, the costs it seeks here) as 
the prevailing party in the overall action.  If it does not, then under the reasoning of Schrader 
and Gerstein, Lindstrom will be the prevailing party as to the overall action.  The latter scenario 
differs from the facts of Schrader and Gerstein only as to whether Lindstrom’s loss on his cross-
complaint occurred before trial or at trial.  There is no evident reason why that should make any 
difference as to who recovers costs, or for what items. 
 
This conclusion is further buttressed by consideration of the difficulties inherent in determining 
(during the middle of ongoing litigation) whether a particular element of costs relates solely to 
the dismissed cross-complaint as distinguished from the remainder of the litigation.  Here, for 
example, the largest part of the costs sought relates to a deposition of Lindstrom.  The Court 
declines the invitation to read the deposition transcript.  But on the face of the matter, it is quite 
implausible that 100% of that deposition related solely to Lindstrom’s cross-complaint – let alone 
to MTO’s res judicata defense to the cross-complaint.  Avoiding this sort of issue-by-issue, 
claim-by-claim allocation of costs is the reason why (as between any two parties) § 1032 defines 
“prevailing party” in terms of the big-picture overall winner.  If costs are to be awarded for the 
Lindstrom deposition, they will be properly awarded to the party that ends up prevailing on this 
overall litigation. 
 

  

 3.  TIME:  9:00   CASE#: MSC14-01412 
CASE NAME: THOMPSON VS RUSSO 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY DAVID 
THOMPSON 
* TENTATIVE RULING: * 
 
This motion has been served on plaintiff’s mother, as directed by the Court on August 4.  The 
motion to be relieved as counsel is granted.  
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 4.  TIME:  9:00   CASE#: MSC14-01412 
CASE NAME: THOMPSON VS RUSSO 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
This case is dismissed without prejudice.  Counsel for plaintiff has informed the Court that the 
plaintiff is deceased.  Counsel’s motion to withdraw has been served on the two persons most 
likely to be involved in, or know of, any formal or informal proceedings concerning Mr. 
Thompson’s estate or winding up his affairs, namely his mother and his long-time girlfriend.  No 
one has stepped forward to express any interest in prosecuting this case. 
 

  

 5.  TIME:  9:00   CASE#: MSC14-01790 
CASE NAME: PETER CONEY VS. KELLY DOSSA 
HEARING ON MOTION TO/FOR LEAVE TO FILE A THIRD AMENDED COMPLAINT 
FILED BY PETER CONEY, ANN CONEY 
* TENTATIVE RULING: * 
 
Plaintiffs’ Motion for leave to file a Third Amended Complaint is granted on the conditions and 

to the extent described below.   

Code of Civil Procedure § 473 permits the filing of an amended pleading “in furtherance of 
justice . . . upon such terms as may be just.”  Judicial policy favors resolution of all disputed 
issues between the parties in the same lawsuit.  Therefore, the court’s discretion will usually be 
exercised in favor of permitting amendment of the pleadings.  (1 Weil & Brown, California 
Practice Guide:  Civil Procedure Before Trial, § 6:637, p. 6-182.)  “Courts must apply a policy of 
liberality in permitting amendments at any stage of the proceeding, including during trial, when 
no prejudice to the opposing party is shown.”  (P&D Consultants, Inc. v. City of Carlsbad (2010) 
190 Cal.App.4th 1332, 1345; see Higgins v. Del Faro (1981) 123 Cal.App.3d 558, 564-65.)  “[I]t 
is a rare case in which ‘a court will be justified in refusing a party leave to amend his pleadings 
so that he may properly present his case. . . . If the motion to amend is timely made and the 
granting of the motion will not prejudice the opposing party, it is error to refuse permission to 
amend and where the refusal also results in a party being deprived of the right to assert a 
meritorious cause of action or a meritorious defense, it is not only error but an abuse of 
discretion.”  (Morgan v. Superior Ct. (1959) 172 Cal.App.2d 527, 530.)   
 
While this case has been pending nearly three years and a trial date had been set for March 
2017, the trial date was vacated.  Thus, it is appropriate for the court to grant leave to amend.  
(See Honig v. Financial Corporation of America (1992) 6 Cal.App.4th 960, 965-67 (motion to 
amend made 2½ years after case filed, after motion for summary judgment filed, and only six 
weeks before trial; amendment should be granted even if case is on fast track); Kittredge Sports 
Company v. Superior Court (1989) 213 Cal.App.3d 1045, 1048 (motion filed more than two 
years after complaint filed; Court of Appeal issued writ directing trial court to permit the 
amendment).   
 
Further, the court does not find that defendants will suffer any cognizable prejudice if the 
amendment is allowed.  In this context, prejudice usually means something like a loss of 
witnesses or evidence.  Defendants have not established any such prejudice, only that the case 
will be prolonged and their defense costs may increase.  These may qualify as detriment, but 
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not as prejudice.  That a party has to defend against a stronger or more expensive claim does 
not qualify as prejudice.  In Gonzales v. Brennan (1965) 238 Cal.App.2d 69, 75 the court said, 
“prejudice and detriment are not synonymous”, and allowed the defendant amend to allege a 
defense that might prove fatal to plaintiff’s case.  (See also Zellerino v. Brown (1991) 235 
Cal.App.3d 1097, 1109 (prejudice means an unfair result, not one which is unfavorable.)  
Moreover, while the proposed amendment does include additional factual allegations and 
nuances of legal theory, it is far from clear that the amendment really injects substantial new 
issues into the case that the parties had not been considering and exploring previously. 
 
The court finds that the amendment is in the interests of justice to ensure that the current action 
resolves all disputes between the parties on the merits. 

 
Defendants make the valid point that this Court, at the May 17 CMC, gave plaintiffs a two-week 
deadline in which to file their motion to amend.  Plaintiffs did so, but then withdrew the motion 
and refiled it with some revisions after meet-and-confer discussions with defendants.  While 
perhaps not in technical conformity with the Court’s deadline, this is how the system is 
supposed to work – by discussion among the lawyers in place of needless motion practice.  The 
Court will not penalize plaintiffs for acting to fix problems flagged for them by defendants’ 
counsel, rather than proceeding to hearing on their motion with the problems unaddressed. 
 
The court does not, however, grant plaintiffs leave to file an amended complaint that adds any 
new parties to this action.  In opposing previous demurrers by defendants, plaintiffs specifically 
represented that they did not need to bring any of the other neighbors into this lawsuit.  Now, 
nearly three years after they filed their original complaint, plaintiffs seek to do so.  Moreover, 
while the proposed amendments against the Dossas will not inject any major degree of new 
issues into the case or cause any major delay, the addition of new parties will do both.  This will 
not be allowed.   
 
These are the conditions on which leave to file a Third Amended Complaint is granted: 
 

1. Plaintiffs are granted leave to amend the Second Amended Complaint in the manner 
proposed in Exhibits A and B to the Cannata Declaration filed 7/10/17, but only as to 
the Dossas.  The court will not allow any amendment that adds new parties.  The 
hearing on this matter is continued to September 8, 2017.  On or before September 
1, 2017, the Coneys shall file and serve a declaration of counsel attaching a revised 
proposed TAC that comports with this order so the court can review it before the 
continued hearing on this motion.  It shall be a redlined version, showing all changes 
that plaintiffs are making from the SAC.  The court will issue a revised tentative ruling 
on September 7, 2017. 

 
2. Discovery shall be re-opened but as to the new allegations only, absent stipulation of 

the parties or further order of the court.  The new discovery cutoffs applicable to the 
re-opened discovery shall be those specified in CCP §§ 2024.010 – 2024.060 based 
on whatever new trial date is set.  This order is without prejudice to the right of either 
party to move for a protective order. 

 
3.  As part of the re-opening of discovery, the parties may retake each others’ 

depositions, but as to the new allegations only.  Neither party may re-depose any 
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other witness whose deposition has already been taken absent further order of the 
court pursuant to a motion under CCP § 2025.610.  Any such motion shall be served 
on the witness as well as on the parties. 

 

  

 6.  TIME:  9:00   CASE#: MSC14-02082 
CASE NAME: UECKER VS NG 
HEARING ON MOTION TO/FOR ASSIGNMENT ORDER FILED BY SUSAN L UECKER 
* TENTATIVE RULING: * 
 
The motion has been resolved by stipulation. 

  

 7.  TIME:  9:00   CASE#: MSC15-01459 
CASE NAME: LASKARI VS. COWAN & THOMPSON CONSTRUCTION 
HEARING ON MOTION TO/FOR PROTECTIVE ORDER FILED BY COWAN & 
THOMPSON CONSTRUCTION, INC. 
* TENTATIVE RULING: * 
 
Plaintiff Laskari represents himself in this automotive personal injury case.  According to 
defendant Cowan & Thompson, however, plaintiff is being advised and assisted in various ways 
by an attorney, Geoffrey Steele.  Steele has not entered any appearance in this case as 
plaintiff’s attorney, and has stated to defendant’s counsel that he is not acting as counsel in the 
case.  He nevertheless has been injected into various aspects of the case, by his own acts or 
those of plaintiff.  Defendant objects to this and seeks a “protective order”, somewhat indefinite 
in the terms requested, to put a stop to Steele’s participation in the case.  The motion is 
granted, but only to a very limited extent. 
 
In general, a pro per party to a litigation is at liberty to seek advice and assistance from anyone 
willing to give it – his spouse, his uncle, his next-door-neighbor, his old buddy from high school, 
etc., with or without law degrees.  If defendant seeks to cut off any communications between 
plaintiff and Steele as to this lawsuit, therefore, defendant goes too far.  Plaintiff may seek 
Steele’s advice as he sees fit, and Steele may offer such assistance as he is able and willing to 
provide, consistent with his responsibilities to his employer and clients. 
 
There are some important limitations on third-person participation, however. 
 
First: An attorney must not be allowed to conduct a litigation, de facto, on behalf of a litigant 
behind the scenes – for example, by ghost-writing the litigant’s court filings and scripting his 
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arguments – without formally appearing in the case.  The reason for this is straightforward:  An 
attorney who formally appears in the case thereby becomes formally responsible for the conduct 
of the case, and assumes personal and full responsibility for compliance with a wide range of 
court rules and ethical rules.  An attorney cannot be allowed to conduct the litigation in 
substance, as if he were the attorney of record, while simultaneously evading formal 
answerability for his conduct through failing to appear of record.  It does not appear here, 
however, that Steele’s participation in this case is of such a pervasive degree as would raise a 
serious concern under this principle.  Certainly plaintiff’s court filings do not read as if they were 
drafted by an attorney. 
 
Second: Steele has no right to participate or to be present at any formal or informal proceedings 
in this case – and plaintiff has no right to insist on Steele’s participation or presence.  This 
includes court appearances, formal discovery (such as depositions), mediation or other 
settlement negotiations, informal discussions such as meet-and-confer sessions concerning 
discovery, or any other settings in which plaintiff is in court, in a room, or on a telephone with 
defendant and/or defendant’s counsel.  If Steele attempts to participate in court, the Court will 
direct him to be quiet and sit in the spectator section.  If Steele insists on attending other such 
proceedings outside of court, and defendant objects to his presence, defendant is entitled to 
insist that Steele leave.  If plaintiff refuses to attend or participate on account of Steele’s 
exclusion, that will be treated simply as an instance of plaintiff refusing to attend or participate.  
If the proceeding or meeting is one that plaintiff is not legally obligated to attend, and he 
chooses not to attend because Steele will not be there, that is his choice – just as it would be 
defendant’s choice not to attend if Steele will be there.  But if plaintiff has decided to conduct 
this litigation on his own, he will be expected to conduct this litigation himself, including all 
required court appearances or other meetings. 
 
Third: Ordinarily, an attorney for one litigant may not have direct contact or communications with 
an opposing party represented by counsel, but must instead communicate through opposing 
counsel.  Because Steele is not acting as counsel in the case, however, that principle does not 
apply here, and plaintiff may not insist that defendant’s attorneys must deal with plaintiff only 
through Steele.  It sometimes happens that an attorney (or non-attorney, for that matter), 
friendly with a pro per party, may be useful to both sides by informally mediating their 
communications and steering the pro per into more professional and realistic directions.  There 
is no problem with that if everyone accepts it.  If one side (such as defendant here) does not find 
the third person’s participation helpful, however, that side is not obligated to pay any attention to 
him or her.  Accordingly, defendant and its counsel are entitled (if they choose) to ignore any 
communications from or through Steele, and to disregard any purported directions from plaintiff 
to deal with him only through Steele. 
 
Finally: While not directly at issue in this motion, plaintiff is warned (as surely Steele has warned 
him) that his communications with Steele about this case are not covered by any attorney-client 
privilege.  That means defendant may seek to discover the content of any such 
communications. 
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 8.  TIME:  9:00   CASE#: MSC15-01459 
CASE NAME: LASKARI VS. DOES 1 TO 5 
HEARING ON MOTION TO/FOR DETERMINE PLAINTIFF VEXATIOUS LIGITANT 
FILED BY COWAN & THOMPSON CONSTRUCTION, INC. 
* TENTATIVE RULING: * 
 
Defendant’s motion to designate plaintiff Laskari as a vexatious litigant is denied. 
 
“Vexatious litigant” is defined in Code of Civil Procedure § 391(b).  Most of that definition is 
facially inapplicable here.  There is no suggestion that plaintiff has lost five other litigations in the 
last seven years (§ 391(b)(1)), has persisted in relitigating this case after final determination 
(§ 391(b)(2)), or has been designated as a vexatious litigant in another court (§ 391(b)(4)). 
 
Defendant relies only on § 391(b)(3):  “In any litigation while acting in propria persona, [the 
party] repeatedly files unmeritorious motions, pleadings, or other papers, conducts unnecessary 
discovery, or engages in other tactics that are frivolous or solely intended to cause unnecessary 
delay.”  Here, however, defendant does not identify a single unmeritorious motion, pleading, or 
other paper filed in this Court.  Defendant complains, not that plaintiff has conducted 
unnecessary discovery, but rather that he has conducted none at all. 
 
That leaves “other tactics that are frivolous or intended to cause unnecessary delay”.  The 
various conduct of which defendant complains does not fit this description.  To the extent that 
any of plaintiff’s asserted conduct raises any concerns for this Court to deal with, there are other 
remedies available.  For example: 

 Defendant complains of Mr. Steele’s involvement in the case.  Defendant has brought 
another motion specifically on that point. 

 Ditto for plaintiff’s asserted refusal to mediate if defendant’s carrier is involved. 

 Defendant states that plaintiff has not paid money sanctions previously awarded.  
Defendant, however, does not show that plaintiff has the ability to pay them.  Nor, in 
itself, is nonpayment either frivolous or intended to cause delay. 

 Defendant says plaintiff has conducted no discovery and intends to conduct none.  That 
hardly makes him a vexatious litigant.  If plaintiff chooses to take this case to trial without 
discovery, that is his choice– and defendant is hardly in a position to complain of the 
choice, which can only be to defendant’s advantage. 

 Defendant does not like plaintiff’s complaints that this litigation is stressing him out and 
affecting his health.  That is hardly a rare reaction to participation in litigation.  Defendant 
is surely overstating the seriousness of its own reaction to these complaints. 

 Plaintiff left a voicemail with vague and empty threats about contacting the DA.  Plaintiff 
has a legal and constitutional right to contact the DA if he wishes.  Surely defendant and 
its counsel don’t believe they have anything to fear in this regard. 

 
Defendant’s motion is also defective as to the relief sought.  Defendant seeks to require plaintiff 
to post security.  But by statute, such a request requires a showing not only that plaintiff is a 
vexatious litigant, but also that there is not a reasonable probability that he will prevail in the 
litigation.  Code of Civil Procedure § 391.1.  Defendant apparently wants the Court to conclude 
that because plaintiff has conducted no discovery, he therefore cannot possibly win the case.  
That doesn’t follow.  Beyond that, defendant offers only unsworn, conclusory assertions in its 
brief about how it is going to win the trial – which, besides being unsworn and untested, are not 
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all that convincing on their face.  (For example, defendant says the driver will testify that there 
was no accident.  But what assurance is there that the driver would know about an accident 
consisting of bits of tire flying off and hitting a vehicle behind him?)  Quite possibly defendant will 
win at trial, but winning a trial is done at trial.  The Court is in no position to rule on this motion 
that plaintiff does not have a reasonable possibility of prevailing. 
 
Because plaintiff cannot be required to post security, the case cannot be dismissed for failure to 
post security.  Defendant offers nothing else that would warrant the extreme remedy of 
dismissal here. 
 

  

 9.  TIME:  9:00   CASE#: MSC15-01459 
CASE NAME: LASKARI VS. DOES 1 TO 5 
HEARING ON MOTION TO/FOR SANCTIONS FOR FAILURE TO PARTICIPATE IN 
MEDIATION FILED BY COWAN & THOMPSON CONSTRUCTION, INC. 
* TENTATIVE RULING: * 
 
Defendant’s motion for sanctions for failure to participate in mediation is denied. 
 
It appears from the moving papers that plaintiff unilaterally cancelled a scheduled mediation 
session, the day before the mediation, because he objected to the participation of defendant’s 
carrier in the mediation.  This was entirely unjustified (as well as strategically imprudent).  On 
the contrary, the direct participation of the defendant’s carrier is almost always quite necessary 
for meaningful mediation.  It appears that plaintiff, a layperson, was acting on a seriously flawed 
misunderstanding of the carrier’s role in the litigation and mediation. 
 
The mediation was scheduled for April 20, shortly before plaintiff’s scheduled surgery on April 
25 and the Court’s April 30 deadline for completion of mediation.  It is not surprising that the 
parties were then unable to reschedule mediation before April 30.  Defendant’s moving papers, 
however, say nothing about any efforts to reschedule mediation after April 30.  A mediation 
deadline is a date by which the parties are required to have mediated.  It is not a court 
prohibition on mediating thereafter.  Defendant argues as though the possibility of mediation, 
like Cinderella’s coach, vanished forever at midnight on April 30.  If defendant itself made no 
further efforts to reschedule mediation, it is at much at fault as plaintiff for the mediation’s non-
occurrence. 
 

  

10.  TIME:  9:00   CASE#: MSC15-02339 
CASE NAME: GUSTAFSON VS. SEQUOIA SURGICAL 
HEARING ON MOTION TO/FOR BIFURCATE THE STATUTE OF LIMITATIONS 
SPCL DEFENSE FILED BY SEQUOIA SURGICAL PAVILION, LLC, NSH 
* TENTATIVE RULING: * 
 
This hearing date was vacated by stipulation. 
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11.  TIME:  9:00   CASE#: MSC16-00902 
CASE NAME: CERUTTI VS. BEAUDET 
HEARING ON MOTION TO/FOR PROTECTIVE ORDER FILED BY MARIEJANE 
BEAUDET 
* TENTATIVE RULING: * 
 
Defendant’s motion for a protective order is granted. 
 
This is an auto collision case.  Defendant lives in France.  Plaintiff noticed and took defendant’s 
deposition in January by videoconference.  Plaintiff arranged the French venue and the video 
hookup.  Plaintiff’s counsel says he was under the impression that he had also arranged for 
videotaping of the deposition, but learned to the contrary shortly before the scheduled date.  He 
nevertheless proceeded with the deposition. 
 
Plaintiff thereafter noticed a second deposition of defendant.  He argues that this is necessary 
because defendant will not be appearing at trial and it is preferable to use a video deposition 
rather than a cold transcript. 
 
As plaintiff acknowledges, Code of Civil Procedure § 2025.610(a) provides that ordinarily a party 
may take the deposition of a natural person (including a party) only once.  Plaintiff contends that 
there is “good cause” to retake defendant’s deposition under § 2025.610(b).  But in the first 
place, that section requires a finding by the court of good cause – not just a party’s unilateral 
decision to notice the deposition again. 
 
Further, there is no good cause here.  If plaintiff wanted the deposition to be videotapes, it was 
up to plaintiff, not defendant, to arrange for it.  Plaintiff did not do so.  If plaintiff was surprised to 
learn at the last minute that videotaping had not been arranged, he could have taken other steps 
to arrange it, or requested rescheduling the deposition for that purpose.  He did not do that 
either.  Instead, he elected to proceed with the deposition without videotaping.  That was his 
decision, and he is stuck with it.  His own failure to arrange for videotaping is not “good cause”, 
and defendant cannot be required to sit through the same deposition twice just because 
plaintiff’s counsel failed to get his ducks in a row. 
 

  

12.  TIME:  9:00   CASE#: MSC16-01219 
CASE NAME: O'NEAL VS. JOSEPH 
HEARING ON MOTION TO/FOR TERMINATING SANCTIONS AGAINST PLAINTIFF 
FILED BY ROSALEIN JOSEPH, H CHARLES FOSSET 
* TENTATIVE RULING: * 
 
See Line 13. 
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13.  TIME:  9:00   CASE#: MSC16-01219 
CASE NAME: O'NEAL VS. JOSEPH 
HEARING ON OSC RE: WHY CASE SHOULD NOT BE DISMISSED FOR FAILURE 
TO PROSECUTE 
* TENTATIVE RULING: * 
 
On July 14, 2017, this Court issued an OSC why this case should not be dismissed for plaintiff’s 
failure to prosecute.  The Court was informed that plaintiff was incarcerated in the Santa Rita 
jail, but there was no information as to how long he would be so incarcerated or whether he has 
the intention or ability to pursue this case after or during such incarceration.  The Court’s order 
stated that plaintiff’s response should inform the Court as to whether he intends to prosecute 
this case, and if so, when. 
 
The Court has received no response from plaintiff.  The case is therefore dismissed without 
prejudice. 
 

  

14.  TIME:  9:00   CASE#: MSC17-00679 
CASE NAME: RODDA VS. VALEGA 
HEARING ON APPLICATION FOR WRIT OF POSSESSION & HEARING RE BENJAMIN 
VALEGA & R REID FILED BY PLAINTIFFS) 
* TENTATIVE RULING: * 
 
The motion is off calendar.  Defendants have informed the court that the parties agreed to 

arbitrate the request for interim relief.  The Court contacted plaintiff for confirmation.  While 

plaintiff did not confirm or deny this information, he did not request that the application remain 

on calendar.  This Court would act on this application only if plaintiff is requesting such action – 

and evidently he is not.  Moreover, plaintiff has filed no supplemental papers showing proof of 

service of the complaint or writ application on defendant Reid.  

  

15.  TIME:  9:00   CASE#: MSC17-00725 
CASE NAME: R.INSALACO & L.LOMAX VS CONTRA 
HEARING ON DEMURRER TO CROSS COMPLAINT of WONG FILED BY HOPE 
LUTHERAN CHURCH OF WEST CONTRA COSTA 
* TENTATIVE RULING: * 
 
Defendant Hope Lutheran Church demurs to the cross-complaint filed by Lucas Du and Mary 
Wong.  The hearing on the demurrer is continued for two weeks to require the attorneys to 
meet and confer. 

The attorneys are of course required to meet and confer prior to the filing of a demurrer.  Code 
of Civil Procedure § 430.41(a)(2).  The Church’s attorney testifies that he sent a letter 
discussing the issues, and that cross-complainants’ counsel said he would discuss them after 
his vacation.  Apparently no one then initiated any further contact, before or after the filing of the 
demurrer.  Cross-complainants’ counsel testifies conclusorily that the Church’s attorney has 
“failed to meet and confer” and has filed no declaration, even though just such a declaration was 
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filed and served.  Frankly, the Court has the impression that neither side has taken the meet-
and-confer requirement very seriously.  Both sides are courting sanctions here. 

In any event, both the cross-complaint and the demurrer were filed before this Court’s August 4 
ruling on the Church’s demurrer to plaintiffs’ First Amended Complaint.  While the FAC and the 
cross-complaint are not identical, it is obvious that the Court’s analysis in that ruling has some 
bearing on the issues in the present demurrer.  Cross-complainants’ opposition, however, 
completely ignores that ruling even though the opposition was filed ten days after the ruling. 

The attorneys are directed to meet and confer on the present demurrer in light of the Court’s 
prior ruling.  This matter is continued to September 8. 

  

16.  TIME:  9:00   CASE#: MSC17-00890 
CASE NAME: PARI MEMARI VS BAYVIEW LOAN SE 
HEARING ON MOTION TO/FOR CONSOLIDATE UNLIMITED CASE TO LIMITED 
MS17-0337 FILED BY PARI MEMARI 
* TENTATIVE RULING: * 
 
This case is on calendar due to the motion in Case No. MS17-0337 (Line 1) to consolidate this 
case with that one.  The Court, however, no longer has jurisdiction to act in No. MS17-0337 due 
to removal to federal court.  This case is therefore taken off calendar. 

  

17.  TIME:  9:00   CASE#: MSL10-05908 
CASE NAME: PORTOFINO VS WALKER 
HEARING ON MOTION TO/FOR AMENDMENT OF JUDGMENT FILED BY PORTOFINO 
* TENTATIVE RULING: * 
 
Plaintiff’s motion for an amended judgment, reflecting an additional name for the defendant, is 
granted. 

  

18.  TIME:  9:01   CASE#: MSC16-01219 
CASE NAME: O'NEAL VS. JOSEPH 
HEARING ON OSC RE: WHY CASE SHOULD NOT BE DISMISSED FOR FAILURE 
TO PROSECUTE 
* TENTATIVE RULING: * 
 
See Line 13. 
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19.  TIME: 10:00   CASE#: MSC12-02083 
CASE NAME: ST. MARK VS SAINT MARK 
ISSUE CONFERENCE 
* TENTATIVE RULING: * 
 
Parties to appear.  The Court has scheduled a Settlement Mentor for this case. 

  

20.  TIME: 10:00   CASE#: MSC13-00258 
CASE NAME: ST. MARK AT BETHEL MISSIONARY 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Parties to appear. 

 


